Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
Requests for Emergency Temporary ) CC Docket No. 96-262
Relief of the Minnesota CLEC Consortium )
and the Rural Independent Competitive )
Alliance Enjoining AT&T Corp. from)
Discontinuing Service Pending )
Final Decision )

COMMENTS OF THE UNITED STATES TELECOM ASSOCIATION

The United States Telecom Association (UST#rough the undersigned and pursuant
to the Public Noticereleased by the Federal Communications Commission (FCC) in the above-
referenced docket, hereby comments on the requests for temporary emergency relief (Requests)
of the Minnesota CLEC Consortium (MCC) and the Rural Independent Competitive Alliance

(RICA). The emergency relief sought by MCC and RICA is directly related to an issue currently

The United States Telecom Association, formerly the United States Telephone
Association, is the nation’s oldest trade organization for the local exchange carrier industry.
USTA represents more than 1200 telecommunications-related companies worldwide. Its carrier
members provide a full array of voice, data and video services over wireline and wireless
networks. USTA members support the concept of universal service and are leaders in the
deployment of advanced telecommunications capabilities to American and international markets.

’Requests for Emergency Temporary Relief of the Minnesota CLEC Consortium and the
Rural Independent Competitive Alliance Enjoining AT&T Corp. From Discontinuing Service
Pending Final Decision, CC Docket No. 96-962, DA 00-1067, Public Notice (rel. May 15, 2000).




before the FCC in a pending rulemaking proceedlifithe issue raised in the Further Notice
Proceeding that is relevant to the Requests concerns AT&ilitg eblawfully withdraw its
interexchange services from the customers of MCC’s and RICA’'s members based on AT&T'’s
unilateral determination that the tariffed interstate access rates charged by MCC’s and RICA’s

members are too high.

®See Access Charge Reform, CC Docket No. 96-262, Fifth Report and Order and Further
Notice of Proposed Rulemaking, 14 FCC Rcd 14221 (1999) (Further Notice Proyeeding




USTA filed comments and reply comments in the Further Notice Proceeding and

concluded that statutes and regulations exist that prevent AT&T from unilaterally withdrawing its
interexchange services from the customers of LECs targeted by AT&T (be they CLECs or
incumbent local exchange carrietsfurther, USTA concluded that it would be contrary to the
public interest to permit AT&T to forgo FCC or judicial review of a tariffed LEC access rates and
punish innocent end users by unilaterally denying them access to its interexchange services
because AT&T, alone, determined the LEC’s access rates to be tdo WGRA supports the
Requests to the extent that they seek preservation of the pre-termataticsnquo antpending

FCC action in the Further Notice Proceeding and believes that MCC and RICA have

demonstrated that the limited injunctive relief sought is justified. It is, in USTA’s view,

implausible that “neither the present nor future public convenience and necessity will be adversely
affected® if AT&T is permitted to terminate or suspend the interchange of traffic with targeted
LECs, in order to force access rate reductions, without first having presented a complaint to the

FCC or court of competent jurisdiction for review of the challenged accessaafeiowed

“See Comments of the United States Telephone Association, filed on October 29, 1999, at
pp. 21-26 and Reply Comments of the United States Telecom Association, filed on November 29,
1999, at pp. 14-15. USTA’'s Comments and Reply Comments are incorporated herein by
reference.

5m.

°47 U.S.C. § 214(a)._See FCC Rule 63.71 (47 C.F.R. § 63.71). RICA asserts that to its
“knowledge, AT&T has not provided notice of its unilateral withdrawal of service to any
customer, to this Commission, or to any state commission.” Request for Emergency Relief of
RICA, filed on February 18, 2000, at p. 8. If true, AT&T is in violation ofmdussion Rule
63.71.

'See 47 U.S.C. § 207.



FCC discontinuance of service procedurd$STA urges the FCC to enjoin AT&T from

unilaterally withdrawing its interexchange services from the customers of MCC’s and RICA’s

members (or any other LECs similarly situated) until the FCC issues a final decision in the Further

Notice Proceeding and AT&T complies with any conditions precedent for the discontinuance of

service.

DISCUSSION

8See FCC Rule 63.71.



In its Request for Emergency Relief, RICA asks that the FCC preservatdths quo

anteduring the pendency of this proceeding [Further Notice Proceeding] rather than allowing

AT&T’s precipitous and self-serving actiors.USTA reserves comment on the assertion that

AT&T should also be found “apparently liable for forfeitures” as a result of the AT&T conduct
documented in the Requests. USTA agrees, though, that AT&T’s actions are, at best, premature
and threaten to undermine the integrity of the FCC’s rulemaking process if it is permitted to
withdraw service from end user customers before the FCC completes this rulemaking proceeding
and determines AT&T’s substantive and procedural obligations under the circumstances
presented. Accordingly, and upon the facts presented in the Requests, USTA believes that the

FCC should enjoin AT&T from discontinuing its interexchange service offerings at this time.

USTA also encourages the FCC to issue a final decision in the Further Notice Proceeding as soon
as possible in order to remove carrier and customer confusion and prevent additional harm to
customers.

MCC and RICA argue that the relief requested should be grant because they have satisfied

the criteria for extraordinary relief set forth_in Virginia Petroleum Jobbers Association v. Federal

Power Commissioft

1. The likelihood of success on the merits;
2. The likelihood that irreparable harm to the requesting party will result in

*Request for Emergency Relief of RICA at pp. 2 and 12.

19259 F.2d 921 (D.C. Cir. 1958) (Virginia Petroleum Jobbers).




the absence of the requested stay;

3. Other interested parties will not be harmed if the stay is granted; and

4. The public interest favors a grant of a stay.
USTA agrees that if this is the appropriate standard to be applied by the FCC in determining
whether to grant the requested relief, MCC and RICA have met their burden. AT&T'’s conduct,
as documented by MCC and RICA, is egregious. Despite the conclusion by the FCC that AT&T
is non-dominant in the interexchange market, there are clearly locations within the national
geographic market where AT&T’s position as the nation’s largest interexchange carrier allows it
to utilize tactics such as those documented in the Requests. AT&T is engaging in this conduct in
these particular locations for one simple reason, because it believes it can get away with it with no
competitive consequences. More competition in the interexchange market from carriers willing to
serve all customers would create a disincentive for AT&T to engage in this type of behavior.
Marketplace solutions coupled with the adjudicatory and administrative processes provided for in
the Communications Act are the proper vehicles for determining the reasonableness of LEC
access rates. USTA believes that the FCC should not countenance AT&T's arbitrary, heavy-
handed, self-help action where alternatives exist for challenging the reasonableness of a LEC’s
access rates, alternatives that hold customers harmless while the carriers adjudicate their dispute.
Certainly, AT&T can claim no real harm to itself by having the FCC or a court review a LEC'’s

access rates and continuing to provide interexchange service to end users pending resolution of

the dispute.

“Request for Emergency Relief of RICA at p. 5.



USTA does not believe, though, that the standard set forth in Virginia Petroleum Jobbers

must be met in order for the requested relief to be granted. Virginia Petroleum Jobbers concerned

a request for stay of a decision from an administrative agency. Here, there is no request to hold in
abeyance or delay the effectiveness of a final FCC decision. Rather, what is being sought is
injunctive action by the FCC to preserve the integrity of a decision yet to be rendered in a
proceeding pending before it. USTA believes that on the facts presented by MCC and RICA, the
FCC has the authority pursuant to Section 154) grant the limited injunctive relief requested

in order to preserve the integrity of its rulemaking process and prevent harm to customers as it

considers rules that will best serve the public interest.

CONCLUSION

On the basis of the foregoing, USTA requests that the limited injunctive relief sought in

the Requests be granted and that the FCC expeditiously conclude the Further Notice Proceeding.

Respectfully submitted,

UNITED STATES TELECOM ASSOCIATION

BY: /s/ _Lawrence E. Sarjeant
Lawrence E. Sarjeant

Linda L. Kent

Keith Townsend

John W. Hunter

247 U.S.C. § 154(i).



June 14, 2000

Julie E. Rones
Its Attorneys
1401 H Street, NW, Suite 600

Washington, DC 20005-2164
(202) 326-7300



CERTIFICATE OF SERVICE
I, Robyn L.]. Davis, do certify that on June 14, 2000 the above
comments of the United States Telecom Association was delivered via the
U.S. Mail, first-class, postage prepaid to the persons on the attached service

list.

/s/

Robyn L.J. Davis




Ward W. Wueste

GTE Service Corp.
1850 M St., NW

Suite 1200
Washington, DC 20036

Robert L. Goggarth

PCIA

500 Montgomery St.

Suite 700

Alexandria, VA 23314-1561

F. Stephen Lamb

TCA, Inc.

1465 Kelly Johnson Blvd. - Suite 200
Colorado Springs, CO 80920

Christopher W. Savage

Centennial Cellular Corp.

COLE, RAYWID & BRAVERMAN, L.L.P.
1919 Pennsylvania Ave., NW

Suite 200

Washington, DC 20006

Alliance for Public Technology
919 18™ Street NW Suite 100
Washington, DC 20006

Benjamin H. Dickens, Jr.

The Western Alliance

Blooston, Mordkofsky, Jackson & Dickens
2120 L St., NW

Washington, DC 20037



David J. Newburger

American Assn. for Adult & Continuing Educations...
One Metropolitan Square

Suite 2400

St. Louis, MO 63102

John J. List

Rural Telephone Finance Cooperative
2201 Cooperative Way

Herndon, VA 20171

Joe D. Edge

Puerto Rico Telephone Co.
Drinker Biddle & Reath

1500 K Street, NW - Suite 1100
Washington, DC 20005

James A. Burg

South Dakota PUC
State Capitol

Pierre, SD 57501-5070

Stephen G. Kraskin

Kraskin & Lesse (Illuminet)
2120 L St., NW

Suite 520

Washington, DC 20037

Northern Arkansas Telephone Co., Inc
301 E. Main St.
Flippin, AR 72634

Information Industry Assn.
1730 M Street, NW

Suite 700

Washington, DC 20036

Fred Seigneur
SONETECH, Inc.
109 Kale Ave.
Sterling, VA 20164



Curtis T. White

Allied Communications Group, Inc.
4201 Connecticut Ave., NW
Washington, DC 20008

Brian R. Moir

International Communications Assn.
Moir & Hardman

2000 L St., NW - Suite 512
Washington, DC 20036-4907

Laurie Pappas

Texas PUC

P.O. Box 12397
Austin, TX 78711-2397

Teleport Communications Group Inc.
Two Teleport Drive
Staten Island, NY 10311

Margot Humphrey

TDS Telecomm. Corp.

KOTEEN & NAFTALIN, L.L.P.

1150 Connecticut Ave., NW - Suite 1000
Washington, DC 20036

Glenn B. Manishin

SpectraNet International, Inc.

Blumemfeld & Cohen - Technology Law Group
1615 M St., NW - Suite 700

Washington, DC 20036

David A. Irwin

ITCs

1730 Rhode Island Ave., NW - Suite 200
Washington, DC 20036

George Petrutsas

Roseville Telephone Co.
Fletcher, Heald & Hildreth, P.L.C.
11th Floor, 1300 N. 17th St.
Rosslyn, VA 22209

Thomas K. Crowe
Northern Mariana Island
2300 M St., NW



Suite 800
Washington, DC 20037

Mary Newmeyer
Alabama PSC

P.O. Box 991
Montgomery, AL 36101

Richard J. Johnson

Minnesota Independent Coalition
4800 Norwest Center

90 South 7th St.

Minneapolis, MN 55402-4129

Jeffrey F. Beck

Evans Telephone Co. & Others

Beck & Ackerman

Four Embarcadero Center - Suite 760
San Francisco, CA 94111

Michael P. Phelan
SNET

310 Orange Street

9™ Floor

New Haven, CT 06510

Carolyn C. Hill

ALLTEL Telephone Services Corp.
601 Pennsylvania Avenue, NW
Suite 720

Washington, DC 20004

Kent Larsen

Cathey, Hutton & Assn.
2711 LBJ] Freeway
Suite 560

Dallas, TX 75234

Diane Smith

The Independent Telephone & Telecomm. Alliance
ALLTEL Corp. Services, Inc.

601 Pennsylvania Avenue, NW - Suite 720
Washington, DC 20004

Dana Frix

ACC Long Distance Corp.
Swidler & Berlin, Chartered
3000 K St., NW
Washington, DC 20007



Kathleen Q. Abernathy
AirTouch Comm., Inc.
1818 N St., NW
Washington, DC 20036

Ronald L. Plesser

Commercial Internet Exchange Assn.
Piper & Marbury L.L.P.

1200 19th St., NW - Suite 700
Washington, DC 20036

Margot S. Humphrey

The Rural Telephone Coalition

NRTA

1150 Connecticut Ave., NW - Suite 1000
Washington, DC 20036

Marie Guillory

NTCA

4121 Wilson Blvd

10" Floor

Arlington, VA 22203-1801

OPASTCO

21 Dupont Circle, NW
Suite 700

Washington, DC 20036

Robert B. McKenna

Jeffry A. Brueggeman

U S WEST, Inc.

1020 19th St., NW - Suite 700
Washington, DC 20036

Clint Frederick

Frederick & Warinner, L.L.C.
10901 West 84th Terrace
Suite 101

Lenexa, KS 66214

Christopher J. Wilson
Cincinnati Bell Telephone Co.
Frost & Jacobs LLP

2500 PNC Center

201 E. 5th St.

Cincinnati, OH 45202



Kathy L. Shobert
General Comm., Inc.
901 15th St., NW
Suite 900

Washington, DC 20005

David C. Bergmann

Ohio Consumers, Counsel
77 S. High St.

15th Floor

Columbus, OH 43266-0550

Steve T. Nourse

Ohio PUC

Public Utilities Section

180 E. Broad St.
Columbus, OH 432153793

Norman Myers

Ozarks Technical Community College
P.O. Box 5958

Springfield, MO 65801

James Brennan

NYSERNET, Inc.

Rensselaer Technology Park
Troy, NY 12180-7698

Lawrence D. Crocker, III
District of Columbia PSC
717 14th St., NW
Washington, DC 20005

John Staurulakis, Inc.
Telecommunications Consultants
6315 Seabrook Rd..

Seabrook, MD 20706

Timothy R. Graham
WinStar Comm., Inc.
1146 19th St., NW
Washington, DC 20036

Michael J. Shortley III



Frontier
180 South Clinton Avenue
Rochester, NY 14646

Wayne V. Black

American Petroleum Institute
Keller & Heckman LLP

1001 G St., NW - Suite 500 West
Washington, DC 20001

Russell M. Blau

Swidler & Berlin, Chartered

(Teleco Communications Group, Inc.)
(Focal Comms and Hyperion Teleccomms.)

3000 K St., NW - Suite 300

Washington, DC 20007

Richard M Tettelbaum
Citizens Utilities Co.
Suite 500

1400 16th St., NW
Washington, DC 20036

Gary M. Epstein

BellSouth Corp.

Latham & Watkins

1001 Pennsylvania Ave., NW - Suite 1300
Washington, DC 2004

M. Robert Sutherland
BellSouth Corp.

Suite 1700

1155 Peachtree St., NE
Atlanta, GA 30309-3610

Jack Krumholtz

Microsoft Corp.

Suite 600

5335 Wisconsin Ave., NW
Washington, DC 20006

Roger Hamilton

Oregon PUC

550 Capitol St. NE
Salem, OR 97310-1380

Wayne Leighton
Citizens for a Sound Economy Foundation
1250 H St., NW



Suite 700
Washington, DC 20005

Cynthia B. Miller

Florida PSC

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Penny Baker
Missouri PSC
P.O. Box 360
Jefferson City, MO 65102

Donna N. Lampert

Mintz, Levin, Cohn, Ferris, Glovsky & Popec, P.C.
701 Pennsylvania Ave., NW

Suite 900

Washington, DC 2000

Michael S. Pabian

Ameritech

Rm. 4H82

2000 West Ameritech Center Dr.
Hoffman Estates, IL 60196-1025

Robert M. McDowell
Helein & Associates, P.C.
8180 Greensboro Drive
Suite 700

McLean, VA 22102

Danny E. Adams

Kelley Drye & Warren LLP (Cable & Wireless)
1200 19th St., NW

Suite 500

Washington, DC 20036

Rachel J. Rothstein
Cable & Wireless, Inc.
8219 Leesburg Pike
Vienna, VA 22182

Peter Arth, Jr.

State of California & PUC
505 Van Ness Ave.

San Francisco, CA 94102



Alan J. Gardner

California Cable Television Assn.
4341 Piedmont Ave.

Oakland, CA 94611

James Love

Consumer Project on Technology
P.O. Box 19367

Washington, DC 20036

Thomas K. Crowe

Excel Telecommunications, Inc.
2300 M St., NW

Suite 800

Washington, DC 20037

Emily C. Hewitt

General Services Administration
18th & F St., NW

Room 4002

Washington, DC 20405

Robert N. Kittel

U.S. Department of Defense
U.S. Army Litigation Center
901 N. Stuart St.

Suite 713

Arlington, VA 22202-1837

Albert H. Kramer

Dickstein Shapiro Morin & Oshinsky
(APCC)

2101 L St., NW

Washington, DC 20037-1526

Michael T. Skrivan

Harris, Skrivan & Assn., LLC
8801 South Yale

Suite 220

Tulsa, OK 74137

Bradley Stillman

MCI Comm. Corp.

1801 Pennsylvania Ave., NW
Washington, DC 20006



Gigi B. Sohn

Media Access Project
1707 L St., NW

Suite 400

Washington, DC 20036

Daniel J. Weitzner

Center for Democracy & Technology
1634 Eye St., NW

Suite 1100

Washington, DC 20006

Charles D. Gray

National Assn. of Regulatory Utility Commissioners
1201 Constitution Ave., Suite 1102

P.O. Box 684

Washington, DC 20044

Daniel L. Brenner

National Cable Television Assn., Inc.
1724 Massachusetts Ave., NW
Washington, DC 20036

Joanne S. Bochis

National Exchange Carrier Assn., Inc.
100 South Jefferson Rd..

Whippany, NJ 07981

David S.J. Brown
Newspaper Assn. of America
529 14th St., NW

Suite 440

Washington, DC 20045

Jack D. Kelley

KLP, Inc. d/b/a Call-America

1201 South Alma School Road - Suite 2000
Mesa, AZ 85210

Scott J. Rubin, Esq.

Pennsylvania Internet Service Providers
3 Lost Creek Dr.

Selinsgrove, PA 17870-9357

Robert M. Lynch



Durward D. Dupre

Southwestern Bell Telephone Co.
One Bell Center-Room 3520

St. Louis, MO 63101

Michael J. Zpevak

Thomas A. Pajda

Southwestern Bell Telephone Co.
One Bell Center-Room 3520

St. Louis, MO 63101

Leon M. Kestenbaum
Sprint Corp.

401 ¢ Street, NW

Suite 400

Washington, DC 20004

Charles C. Hunter

Catherine M. Hannan

Hunter Communications Law Group
1620 I St., NW

Suite 701

Washington, DC 20006

Christopher Klein

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243

Pat Wood, III

Public Utility Commission of Texas
P.O. Box 13326

Austin, TX 78711

Steve McLellan

Washington Utilities & Transportation Commission
1300 S. Evergreen Park Dr. SW

P.O. Box 47250

Olympia, WA 98504-7250

Myra L. Karegianes

Sarah A. Naumer

Matthew Harvey

Commerce Commission

160 N. LaSalle St. - Suite C-800
Chicago, IL 60601

Richard J. Metzger
Association for Local Telecomm. Services (ALTS)
888-17th Street, NW



Suite 900
Washington, DC 20006

Jonathan Askin

Emily Wiliams

ALTS

888-17th Street, NW - Suite 900
Washington, DC 20006

Brian Conboy

Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st St., NW
Washington, DC 20036

Randall B. Lowe
Tele-Communications, Inc.
Piper & Marbury L.L.P.
1200 19th St., NW
Washington, DC 20036

Maureen O. Helmer

New York State DPS
Three Empire State Plaza
Albany, NY 12223-1350

Mark C. Rosenblum
AT&T Corp.

Room 324G1

295 North Maple Ave.
Basking Ridge, NJ 07920

Edward Shakin

Bell Atlantic

1320 N. Court House Rd..
Eighth Floor

Arlington, VA 22201

Joseph Di Bella

Bell Atlantic

1300 I St., NW

Suite 400 West
Washington, DC 20005

Nancy C. Woolf

Pacific Bell and Nevada Bell
140 New Montgomery Street
Room 1523

San Francisco, CA 94105



Martha S. Hogerty

The Group of State Consumer Advocates
P.O. Box 7800

Jefferson City, MO 65102

Ronald J. Binz

Competition Policy Institute
1156 15th St., NW

Suite 310

Washington, DC 20005

John Rother
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601 E. St., NW

Washington, DC 20049

Mark N. Cooper

Consumer Federation America
1424 16th St., NW

Suite 604

Washington, DC 20036

Robert A. Mazer
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Vinson & Elkins
1455 Pennsylvania Ave., NW
Washington, DC 20004-1008



Riley M. Murphy

Charles H. N. Kallenbach

American Communications Services, Inc.
131 National Business Parkway - Suite 100
Annapolis Junction, MD 20701
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Arch Communications Group, Inc.
1800 West Park Drive

Suite 350

Westborough, MA 01581



Kennard B. Woods

Consumers’ Utility Cousel Division
Governor’s Office of Consumer Affairs
Two Martin Luther King, Jr. Dr.

Plaza Level East - Suite 356

Atlanta, GA 30334-4600



Werner K. Hartenberger

J.G. Harrington

Laura H. Phillips

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Ave., NW - Suite 800
Washington, DC 20036



Terri M. Lyndall

Georgia Public Service Commission
244 Washington St., SW

Atlanta, GA 30334-5701



Herbert E. Marks

James M. Fink

Squire, Sanders & Dempsey, L.L.P.

1201 Pennsylvania Avenue, NW - P.O. Box 407
Washington, DC 20044



Joel B. Shifman, Esq.

Maine Public Utilities Commission
242 State House Station
Augusta, ME 04333-0018



Peter A. Rohrbach

David L. Sieradzki

F. William LeBeau

Hogan & Hartson L.L.P.

555 13th St., NW
Washington, DC 20004-1109

Catherine R. Sloan

Richard L. Fruchterman, III
Richard S. Whitt

Worldcom, Inc.

1120 Connecticut Avenue, NW
Washington, DC 20036

James U. Troup

Steven J. Hamrick

Arter & Hadden

1801 K Street, NW - Suite 400K
Washington, DC 20006

Wayne V. Black

C. Douglas Jarrett

Susan M. Hafeli

Keller and Heckman, LLP

1001 G Street, NW - Suite 500 West
Washington, DC 20001

Linda Nelson

Florida Department of Management Services
4050 Esplanade Way

Tallahassee, FL 32399

Judy Sello

AT&T

295 North Maple Avenue
Basking Ridge, NJ 07920

Jonathan Jacob Nadler

Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, NW
Washington, DC 20044

Peter H. Jacoby

AT&T

295 North Maple Avenue
Room 3244J1

Basking Ridge, NJ 07920

Eugene Baldrate



Cincinnati Bell
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Robert J. Aamoth

Competitive Telecommunications
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Nextlink Communications
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Washington, DC 20006
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Irwin, Campbell & Tannenwld, PC
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1730 Rhode Island Avenue, NW - Suite 200
Washington, DC 20036
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Swidler Berlin Shereff Friedman, LLP
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3000 K Street, NW - Suite 300
Washington, DC 20007
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Brian J. McHugh
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Office of the State of Alaska
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